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1. Introduction

ithin the Council of Europe and the European Union project

“Reinforcing Judicial Expertise on Freedom of Expression and

the Media in South-East Europe (JUFREX)”, the Regional conference
“European standards and best practices in relation to hate speech and the
protection of minors” was held on 7-8 July 2016, in Montenegro. With the
aim of talking about important topics for all regulatory bodies, the conference
promoted the regional cooperation in the fight against hate speech and the
protection of minors from potentially inappropriate and harmful media content.
Since the conference was the first gathering organised in the framework of the
JUFREX project - it enabled the discussion about future cooperation and other
activities related to the field of media regulation.

The conference was attended by the representatives of Albanian, Bosnian
and Herzegovinian, Croatian, Kosovar, Montenegrin, Macedonian, and Serbian
regulatory bodies with guests from Croatia and Slovenia. The participants
exchanged experiences related to regulation in this area and proposed to prepare
a publication on hate speech that would contain information about significant
cases that were dealt with by the regulators in the region. Also, it was agreed that
one part of the publication should be devoted to the role of national regulatory
authorities in this respect, including their legal and regulatory mandates. As
suggested, these examples could serve as guidelines and recommendations for
further action in similar cases.

As this proposal was accepted by the JUFREX team, the meeting took place in early
February of 2017 in Belgrade, where the representatives of national regulatory
authorities discussed further steps, format, methodology and structure of the
publication as well as overall coordination, division of tasks and contributions
to be made by each regulatory authority. Accordingly, this publication has been
prepared as a joint effort and endeavour of representatives of aforementioned
national regulatory authorities, including those of Croatia, which is not a direct
participant of this project, but its contributions are also very much valuable from
the perspective of proximities of the region, and understandability of languages.
National regulatory authorities facilitated meaningful and thoughtful interaction
through examination of an issue that requires collaborative action and exchanges
of good practice.

This publication is available in both electronic and print format, as well as in
languages of all JUFREX countries. Within the framework of the JUFREX project, it
will be shared with the representatives of national judicial branches. Furthermore,
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it will be widely disseminated to various stakeholders including parliaments,
academic institutions, self-regulatory bodies, journalists, etc.

The aim of this publication is, among other things, to contribute to a wider
understanding of the concept of hate speech, what it does and does not
constitute, to offer a starting point in terms of providing recommendations and
mechanisms for fighting against and preventing it, and to facilitate further efforts
and initiatives. It should represent a useful and important tool in further activities
of not only media regulatory bodies, but within the discourse of wider societal
stakeholders.
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2. Hate speech discourse

he right to freedom of expression is one of the most valuable human

rights, guaranteed by various international conventions of human rights

and national constitutions. Such a right encompasses not only the right of
everyone to disseminate different information and ideas (factual statements and
value judgements), but also everyone’s right to receive information which others
want to communicate to them (the so-called “right of the public to know”).

The right of expression of thought is today an unavoidable political principle
which is not theoretically questionable any more. It is one of the fundamental
freedoms of man and citizen whose protection is ensured by international
conventions and national legislations. Being an inherent and inalienable
human right, it is a direct expression of human personality in a society and
therefore it does not depend on the approval of state. At the same time, it is
one of the fundamental rights of citizens, as there is no democracy without
it. By ensuring the confrontation of opinions and presentation of different
argumentation, it paves the way to fruitful syntheses which is a step forward
on the way to social progress. Freedom of expression constitutes democracy,
and where it stops, democracy does as well. Therefore, it is the basis of survival
of each democratic society. In certain situations, the freedom of expression
of thought may question another fundamental human right of the same
importance, and that is the right to protection of personality. In all such cases,
what needs to be solved is the issue of relations among such rights and which
of these deserves higher rank?.

Article 10 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (ECHR) and Article 19 of the International Covenant on Civil and
Political Rights (ICCPR) guarantee the right to freedom of expression. This is not
an absolute right. Since it carries with it duties and responsibilities, Article 10
of the ECHR prescribes that the exercise of the right to freedom of expression
may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests
of national security, territorial integrity or public safety, for the prevention of
disorder or crime, for the protection of health or morals, for the protection of
the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the
judiciary.

2 Similarly sc. Igor Bojanic (2007), PhD, Special Part of Criminal Law, Zagreb, 2007., p. 183.
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Additionally, Article 20 of ICCPR foresees legal prohibition of any propaganda
for war and any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence.

Regardless of which argument is used in the discussion on the scope and power
of some state authority, one thing cannot be denied by anyone, and that is its
primary function of protection of human security. Namely, free thinking, free
speech and expressions are possible only under certain conditions, such as
security, social stability, tolerance, etc. In the absence of these conditions, society
can hardly live in the atmosphere of harsh discussions and disagreements, and
it equally lacks the ability to tackle consequences to which such discussions
might lead. Therefore, European societies impose some formal and non-formal
limitations on the freedom of speech and thus demonstrate their commitment to
social stability and national security, without which any freedom of speech would
not be possible. Social stability is a prerequisite of the freedom of speech and
expression. Even when certain speech is prohibited or only discouraged, such as
that entailed under the term “hate speech”, then one prohibits it to ensure and
maintain these conditions.

Limitations on the freedom of expression are visible on all levels - international,
European and national. National regulation as well as European Court of Human
Rights case-law show that “hate speech” belongs to communication contents
whose placement to the “market of ideas and information” is significantly
susceptible to the so-called limiting exceptions.

Many criminal codes throughout Europe have prohibited hate speech and treat
it as a criminal offence. However, there is no universal definition of hate speech,
which is a matter of large debate on many international fora. Some critics have
argued that the term hate speech is used to silence critics of social policies
that have been poorly implemented. On the other hand, there are many issues
surrounding hate speech and global definition might not be the best tool to
dealing with them.

Certain guidance as to defining hate speech can be found in the Council of
Europe Recommendation No. R (97) 20 on “hate speech”, where the term has
been defined as: “......covering all forms of expression which spread, incite, promote
or justify racial hatred, xenophobia, antisemitism or other forms of hatred based
on intolerance, including: intolerance expressed by aggressive nationalism and
ethnocentrism, discrimination and hostility against minorities, migrants and people
of immigrant origin.”

Considering the fact that 20 years have passed since the adoption of this
Recommendation, some protected values are not covered within the definition of
said Reccomendation. The text also mentions some “other forms of hate” and thus
allows one to extend the scope of activity on other grounds, such as age, language,
sexual orientation, health state, etc. 3 In that respect, the European Commission

3 Although Recommendation No. R (97)20 explicitly mentions “hostility towards minorities”,
hate which is directed by minority towards any majority also, in legal sense, is not excluded
from being classified as hate speech. Namely, the consequences of hate speech may be
equally distorting regardless of whether such hate is shown by a majority or minority.
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against Racism and Intolerance (ECRI), in its General Policy Recommendation No.
15: Combating Hate speech from March 2016, provides for the definition of hate
speech, for the purpose of this Recommendation, to: “entails the use of one or more
particular forms of expression — namely, the advocacy, promotion or incitement of
the denigration, hatred or vilification of a person or group of persons, as well any
harassment, insult, negative stereotyping, stigmatization or threat of such person
or persons and any justification of all these forms of expression - that is based
on a non-exhaustive list of personal characteristics or status that includes “race”,
color, language, religion or belief, nationality or national or ethnic origin, as well
as descent, age, disability, sex, gender, gender identity and sexual orientation”.*
Since many national and even local issues are to be considered when discussing
the issue of hate speech, one line of thought justifies the lack of clear definition
of hate speech on any level other than national. It does leave the possibility of
subjective interpretation, inconsistent interpretation and (or) arbitrary imposition.
Consequently, the laws on hate speech are frequently subject to objections®
such as, among others, they demolish the freedom of expression, they lack
respect towards the autonomy of individual, they block discovery of truth and
acquisition of knowledge, they inhibit self-accomplishment of individual, prevent
free participation in shaping free thinking, they threaten legitimacy of the state,
and they are ineffective, unnecessary and responsible for blocking free forms of
speech and expression. However, advocates of legal regulation of “hate speech”
consider that laws may help in the prevention of bringing damage to people
(psychological and physical), reduce uncertainty (objective and subjective),
preserve the autonomy of individuals, emancipate people from inferiority, act like
a protection against many forms of suppression, protect human and civil dignity
in public, ensure recognition of cultural identities, facilitate intercultural dialogue
and provide everyone with full access to acting in the creation of democratic
public opinion.

What is important, though, is that the legally binding documents do recognize
the importance of freedom of expression and prescribe its possible derogations.
In that respect, the case-law of the European Court of Human Rights provides
an invaluable source of information, and prescribes the term as language or
phrases which spread, promote and/or justify hatred based on intolerance. The
European Court of Human Rights had by 1976 already expressed its opinion on
what it indicates in the term ‘right to freedom of expression’ and what its role is in
democratic society, establishing that “freedom of expression constitutes one of the
essential foundations of such a society, one of the basic conditions for its progress
and for the development of every man”. It is applicable not only to “information”
or “ideas” that are favourably received or regarded as inoffensive or as a matter

However, as ‘people’s government’ practically means the will of the most numerous and
most active part of population - in other words, majority, or those who have become
accepted as “majority”- it was warned long time ago that besides the protection from
tyranny of state officials, what was also needed is the protection against the “tyranny of
majority”, i.e. the protection of minority from majority.

4 http://www.coe.int/t/dghl/monitoring/ecri/activities/GPR/EN/Recommendation_N15/REC-
15-2016-015-ENG.pdf, accessed on June 7, 2017.

5  Alexander Brown (2015), Hate Speech Law: A Philosophical Examination, Routledge, 2015.
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of indifference, but also to those that offend, shock or disturb the State or any
sector of the population. Such are the demands of that pluralism, tolerance and
broadmindedness without which there is no “democratic society”. This means,
amongst other things, that every “formality”, “condition”, “restriction” or “penalty”
imposed in this sphere must be proportionate to the legitimate aim pursued.b. In
its decisions, the Court has frequently emphasized that the prohibition of racist
speech is of fundamental importance in a democratic society’, and that hate
speech (which is the act of discrimination in view of Article 14 of the European
Convention) is not protected by Article 10 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms, which guarantees the
freedom of expression®. Main criteria on which the European Court of Human
Rights relies while deciding whether the sanctioning of certain speech is in
compliance with Article 10, paragraph 2 of the European Convention of Human
Rights (legitimate limitations of the freedom of speech) or Article 17 (prohibition
of abuse of right) includes:

a) Purpose of speech - primarily whether the intention is to spread racist
ideas or speech whose goal is to inform the public on issues of public
interest;

b) Content of speech — whether the respective speech encourages feelings
of unacceptance, animosity or even hate towards target population;

¢) Context — what is the status and role of the offender in society; what
is the dominant social climate; what led to the expression and through
which medium; and what was the target audience®.

In addition to the ECHR and ICCPR, limits which surround the freedom of
expression are also found in the International Convention on the Elimination
of All Types of Racial Discrimination (CERD). It moves a step forward and, in its
Article 4, binds all signatories (i.e. member states) to judge “all propaganda and
all organizations which are based on ideas or theories of superiority of one race
or group of persons of one colour or ethnic origin, or which attempt to justify or
promote racial hatred and discrimination in any form”°,

Further, the Declaration of Committee of Ministers on the freedom of political
debate in the media'! from 2004 emphasized how the freedom of political debate
fails to include the freedom of expression of racist opinions and opinions which
encourage hate, xenophobia, anti-Semitism or any other form of intolerance.
Four years earlier, the Council of the European Union adopted Directive 2000/43/

6  Handyside v. the United Kingdom from 7 December 1976., § 49 http://hudoc.echr.coe.int/
eng#{"dmdocnumber”[“695376"],"itemid":[“001-57499"]}

7  European Court of Human Rights, Sugg and Dobbs v. Sweden http:/www.
concernedhistorians.org/content_files/file/LE/380.pdf

8  European Court of Human Rights, Jersild v. Denmark, Gunduz v. Turkey, Norwood v. UK,
Pavel lvanov v. Russia

9  Weber, A. (2009). Manual on Hate Speech. Strassbourg, pp. 30-47.

10 International Convention on the Elimination of All Forms of Racial Discrimination http://
www.ohchr.org/EN/Professionalinterest/Pages/CERD.aspx

11 Declaration on freedom of political debate in the media https:/www.ebu.ch/CMSimages/
en/leg_ref_coe_decl_political_debate_120204_tcm6-11947.pdf
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EC'2 implementing the principle of equal treatment among persons irrespective
of racial or ethnic origin (the so-called anti-discrimination directive), in which
introductory remarks (item three) explicitly emphasize that the right to equality
before law and everyone’s right to protection from discrimination are universal
human rights recognized by numerous international documents on human
rights. Article 3 of the Directive, however, defines “disturbing” as a special type
of discrimination: Disturbing is considered discrimination in view of paragraph
one (i.e. in the context of prohibition of direct and indirect discrimination) in case
of undesirable conduct related to racial or ethnic origin aimed at damaging the
reputation of a person and the creation of an environment in which intimidation,
animosity, degradation, humiliation or assault exist.’

Therefore, it may be established that hate speech, despite everything, has
proportionately precise meaning'. Certainly, it is a “colloquial expression for
certain types of assaulting speech which spreads and justifies hate, intolerance
and prejudices, and calls for and encourages violence or discrimination'” against
certain vulnerable or discriminated groups. However, despite being presented
in a wide range of forms - from “politically incorrect” jokes to open calls for
lynching - both verbally and non-verbally through all forms and means of public
communication, “hate speech” is detected as unwanted phenomenon which
jeopardises fundamental values on which each civilized and democratic society
has been based.

For defining and, more importantly, for determining whether a speech is hate
speech, it is of vital importance to perceive it from the larger perspective in terms
of the intended purpose and/or effect such speech induces or wishes to induce,
as well as within the wide context of a given society and its historical, cultural,
political and all other important connotations.

Since each form of speech occurs within certain historical and cultural context, its
content and moral and emotional meanings are inseparable from such context.
A speech which is not dangerous in one context, may be hate speech in another
one's. In other words, during each consideration of hate speech, it is necessary to
determine and assess all circumstances in which hate speech occurs or in which
it is believed that such speech is expected to encourage violence, intimidation,

12 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=CELEX:32000L0043:en:HTML

13 Council Directive 2000/43/EC of 29 June 2000 implementing the principle of equal
treatment between persons irrespective of racial or ethnic origin http://eur-lex.europa.eu/
legal-content/HR/TXT/?2qid=1490190105325&uri=CELEX:32000L0043

14 See examples of judgements of the European Court for Human Rights in Factsheet — Hate
speech http://www.echr.coe.int/Documents/FS_Hate_speech_ENG.pdf

15 Vesna Alaburi¢, Limiting “hate speech” in a democratic society — Theoretical, legislative and
practical aspects - Part I. Croatian Legal Review 2003

16  Bhikhu Parekh (2012), Hate speech, Is there a case for banning? in The Content and Context
of Hate Speech, Rethinking Regulation and Responses, edited by: Michael Herz, Cardozo
School of Law, Peter Molnar, Center for Media and Communications, Central European
University, Budapest, 2012. https://www.cambridge.org/core/books/the-content-and-
context-of-hate-speech/0ED4A911E2138A440BB379BCCC8E2AAB
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animosity or discrimination against those towards which it is directed". This
stems from the very nature of the speech. Namely, the use of offensive words
in the conversation with acquaintances and friends may lead to the opposite; to
a range of desirable social effects, such as humour, social cohesion and the like.
Linguistic researchers have clearly indicated that there is no universal statement
of which speech might be considered as offensive'®,

Hate speech is an emotive concept. It degrades, intimidates, incites hate, violence
and/or discrimination against an individual or a group. Further, hate speech wants
to create feelings of contempt and stereotype based on negative connotations
towards persons or groups and their characteristics. Hate speech operates on
primal and strong emotional concepts, it creates and disseminates discrimination,
threats, fear, and hatred.

As part of a public discourse, those who disseminate hate speech wish to present
it as “normal”, sometimes very strongly and bluntly, other times subtly and in a
“sophisticated” form. Those who disseminate hate speech want to make their
views a paradigm and wish for such speech to be completely acceptable, even
justified in a given historical, cultural and other contexts. Therein lies one of the
biggest dangers of hate speech: if we allow it to prosper, it can indeed become a
part of a socially acceptable discourse.

It is important to consider who is spreading hate speech and how. Many actors
can be generators of hate speech - such as journalists and editors, but also non-
journalists, like politicians and elected officials, religious representatives and
leaders, etc. In that respect, it has been long established that politicians and other
persons regularly exposed to the public via different media outlets must have a
wider threshold of tolerance. They must expect much wider limits of acceptable
criticisms, since, as opposed to a private person, politicians seek media attention /
coverage and are widely and regularly present in media.

In that respect, when considering the role of the media in dissemination of hate
speech, the origin of it is of vital importance. This is especially true for the coverage
of certain live events, inclusion of viewers/listeners in programmes, and lack of
sufficient time to editorially prepare the broadcast, including last minute switches
in guest panels, etc. The question to ask is whether, in such instances, the media
only provided a platform, joined in, or fenced itself off from such statements.

As some of the cases that will be presented further on show, hate speech can
even be found in broadcast programmes in the form of SMS, e-mail, Facebook
and Twitter messages sent to the provider of programmes from the audience. It is
then necessary to see how and what steps, if any, the media outlet took in relation
to such messages. Showing them on screen is surely not the way to go and, in
such instances, the provider of such programmes is to be deemed responsible.

17 ECRI General policy recommendation No. 15 on combating hate speech https://www.coe.
int/t/dghl/monitoring/ecri/activities/GPR/EN/Recommendation_N15/REC-15-2016-015-
ENG.pdf

18 Jay, T. B, & Janschewitz, K. (2008). The pragmatics of swearing. Journal of Politeness
Research: Language, Behavior, Culture, 4, 267-288.
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There are great number of techniques and tactics media can use when they are
not the actual generator of hate speech. These include exclusion of viewers/
listeners who disseminate hate speech, issuance of an immediate disclaimer,
refusal to provide air time to those who disseminate it (including politicians and
public officials), the publication of an apology at a later stage and other similar
methods.

In that respect, a wider consideration of hate speech must include deliberation
on the effect of the public receiving this language. Questions such as “Has
there been unrest, violence, clashes and ultimately armed conflicts?” should be
asked. More substantial responsibility for the media comes when their reporters
consciously, or even deliberately, use hate speech, thereby supporting it and
causing its reoccurrence and reinforcement in society, as the cases presented also
show. It creates an atmosphere of imperilment and general anxiety with constant
labelling of enemies.

Unfortunately, the Balkans region is a prime example of such practices. Ethnic
intolerance, as the epilogue of cleverly devised propaganda in the media,
resulted in practically general public support to the ferocious wars. The
state media supported war campaigns with a whole arsenal of unfair media
coverage at their disposal and a vocabulary dominated by insulting phrases.
Sensationalism, propaganda, insistence on one’s own ethnic purity, prejudice,
and justification of pretentious political goals was to become an introduction to
the expansion of the authorities’ territorial and political ambitions. In addition,
the specific historic experience served as justification for the most varied political
combinations, usually in simplified versions of journalistic interpretations. History
became an argument for accusing the opponents, justification for military and
political aspirations, as well as a source of permanent hostility through constant
reminiscence on the past and on past historic clashes. Thus, the entire public was
almost systematically being prepared for imminent clashes, through constant
intimidation based on inherited national and religious intolerances. In support of
this thesis, there are numerous studies and research addressing the role of media
in the ex-Yugoslav conflict that undoubtedly indicated that media, while serving
the regime, greatly helped in the production of wars and hatred. In his book,
“Forging the War”, Mark Thompson states that «verbal violence produced physical
violence» and that wars firstly started in media'®.

At the end of the last century, the concept of what qualifies as “hate speech”
has broadened to ideological standpoints. Not everyone accepts that there is a
difference between classic forms of “hate speech”, such is incitement to hatred
and even physical violence, on one hand, and usage of offensive language, on
another. Despite a proliferation of studies and analyses, hate speech remains a
very pervasive phenomenon difficult to clearly define, contextualize and explore.

This is indeed confirmed by examination of cases of hate speech which dealt with
national regulatory authorities participating in this project. Hate speech towards
minorities, different national origins, LGBTI population etc. is present and at

19 Mark Thompson (1999) Forging War: Media in Serbia, Croatia and Bosnia-Herzegovina,
University of Luton Press, London.
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times, depending on a given political climate, increased. Hate speech is also used
to disparage and ridicule political opponents.

The entire world is a witness to a revolutionary expansion of different media
platforms and the proliferation of various content. Currently, many important
global issues that are being shaped before our very eyes and ears, many times
with emotive arguments, use border-line hate speech or even clear-cut hate
speech. The past years have witnessed a fair share of crises, be it wars and
conflicts, terrorist attacks, or natural and man-made disasters. During crises,
conflicts and distress, truth is as a rule the first victim. In times of crises, with
numerous media outlets on different platforms, it is often the case that biased,
untrue and unreliable information, including “propaganda” and hate speech, may
spread within minutes. Examples of inappropriate language used in the media is
in abundance in today’s world- - including hate speech. It is used as a catalyst of
societal changes, it re-invents itself and, as seen above, is seriously becoming an
integral part of the public discourse.

The era of Internet and the on-line world has brought many new players into the
creation and distribution of communications channels. It has raised issues of user-
generated content and open journalism. People can now comment on the news
and otherwise interact with others about different media output. People can now
easily create and disseminate video content and news. Internet, new media, social
networks, etc., have allowed people to act in public as they never have before. A
recent case from the European Court of Human Rights, Delfi AS v. Estonia, dealt
with the responsibility of publishers and tackled hate speech on Internet and
the responsibility of web portals for anonymous defamatory comments of users
i.e. readers. In this case, the Court concluded that intervention into the right of
expression was in compliance with the law and that the hate speech expressed
in users’ comments does not enjoy the protection of Article 10 of the European
Convention of Human Rights. What is important for this decision is the fact that
the Court refused the arguments of publishers from the company Delfi which
manages one of the greatest media portals in Estonia, which stated that the role
of such a portal as the provider of information services and storage of data was
only technical, i.e. passive and neutral. The Court has the opinion that though
Delfi was not the author of such comments, that does not mean that it did not
have control over the space in which comments were created.

This important step towards more democratic expression on the Internet and a
place where European values and laws are adhered to, was only the beginning
to discouraging racism, xenophobia and other phenomena on the “network of
all networks”. An initiative of the European Union from 2016 and measures of the
governments of member states, such as Germany, Britain and France, are directed
to encourage websites and social media to remove hate speech on the Internet?°.
An online “code of conduct”' is aimed at the fight against hate speech on four
of the largest Internet companies: Facebook, Twitter, YouTube and Microsoft. This

20 Along with “hate speech”, such tendencies are also directed towards the removals, the so-
called fake-news.

21 Code of Conduct-lllegal online hate speech, Questions and answers http://ec.europa.eu/
justice/fundamental-rights/files/code_of_conduct_hate_speech_en.pdf
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code represents the first great attempt to define how technological companies
should react to hate speech on the Internet. Hate speech, in this document, is
defined as “all conduct publicly inciting to violence or hatred directed against
a group of persons or a member of such a group defined by reference to race,

colour, religion, descent or national or ethnic origin”.?2

Unfortunately, fact-checks are neglected, objective facts hidden and investigative
journalism is often forgotten and tagged as tedious and expensive. These
developments led the Oxford dictionary to make “Post-truth” the word of 2016,
defining it as where “objective facts are less influential in shaping public opinion
than appeals to emotion and personal belief?3” Some observers noted that
famous “Five ‘W's” in journalism (“Who,” “What,” “When,” “Where,” and “Why."),
no longer present the golden rule. Proposed additional questions, like “Am |
dreaming?”, “Seriously?”, “How did this happen?”, “Have you no shame?"?* and
other similar questions might be a witty way of expression in today’s paradigm,
but in fact present a chilling retrospect of many occurring changes.

Curious, but also quite alarming, is an interesting trend produced by such
occurrences in the media. Namely, a recent poll of young people in several
countries from different continents, including Argentina, Australia, Brazil, Canada,
China, France, Germany, India, Indonesia, Israel, Italy, Japan, New Zealand, Nigeria,
Russia, South Africa, South Korea, Turkey, the UK and the US, conducted by a
research firm Populus, on behalf of the Varkey Foundation?®, an educational
charity, shows that young people hold broad support for respecting and
expanding various rights, like those of historically marginalized minority groups,
and for equality for women and rights for transgender people. This is fully in
line with the fact that young people have always been more liberal. However,
the study shows that young people do not have such liberal views in terms of
the right to say what you want. Polling data bolsters the view that today’s youth
are embracing a right to not be offended, which could be found to squelch free
speech and free debate %6,

Such developments, fueled by, among other things, technological revolutions
should not derive us from the leading star — quality content provided for the
public. If there is no quality content to be offered to the public, technological
platforms and such developments as described above become nothing else
but a bunch of wires and bulbs in boxes, providing depressing and dangerous
discourse.

Looking back at history, legislations of European countries were aimed at the
protection from all types of xenophobia and anti-Semitic propaganda which led

22 European Commission and IT Companies announce Code of Conduct on illegal online hate
speech http://europa.eu/rapid/press-release_IP-16-1937_en.htm

23 https://en.oxforddictionaries.com/definition/post-truth, accessed on February 14, 2017.

24  http://www.newyorker.com/humor/daily-shouts/additions-to-the-five-journalistic-ws,
accessed on February 15, 2017.

25 Press release of Varkley Foundation: Generation Z survey, https://www.varkeyfoundation.
org/news/press-release-generation-z-survey, accessed on March 31, 2017.

26 http://www.economist.com/blogs/graphicdetail/2017/02/daily-chart-10?fsrc=scn%2Ftw%2
Fte%2Fbl%2Fed%2F, accessed on February 17, 2017.
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to the Holocaust. Today’s laws on “hate speech” are increasingly directed towards
discouraging speech which is offensive towards somebody’s national or gender
belonging, health condition, age, and the like. An influx of large numbers of
asylum seekers and migrants to the European Union since 2015, in combination
with reactions on a range of terrorist attacks to EU member states, has contributed
to more frequent manifestations of racism, xenophobia and intolerance within
public space, particularly on-line?’. Extremists of all types have used open forums
and places on the Internet as well as numerous new technologies to promote
their poisonous ideologies. However, what is also worth attention is, as shown by
a research study from the Great Britain, that most hate speech comes not from
extremists or radicals, but from ordinary people?. (A similar conclusion was also
drawn by Hannah Arendt in her study “Eichman in Jerusalem- —— — Report on
the Banality of Evil“?°, establishing that mostly ordinary people, not criminals
and monsters, had committed the most terrifying crimes after being adequately
encouraged to do so.)

When determining priorities in this area, it is important to reiterate the vital role
media plays in generating democratic culture which is far wider than any political
system. Media is instrumental for the public’s ability to generate its experiences
and learn from others. A constructive political debate is hence formed. Dialog
is vital and media is crucial in including all actors in a dialog. However, despite
many practices, especially in the era of the on-line world, journalism should hold
the premises of an ethical framework. Despite all the possible gadgets that offer
us a vast variety of services and content, and the many different players in this
arena, underneath it all lies, or should lie, the basic principle of ethical journalism.
This should not be perceived as some old-school mantra which is obsolete in
the modern world. Considering the issues raised by the wide-spread practices of
open journalism, one must consider whether such principles should be expected
to be adhered to by several non-journalistic players which are an integrated
part of services provided. Every single person on-line can potentially become a
journalist since every post, every piece of user-generated content is potentially
offered to a vast number of users, etc. Not all “journalist” occurrences enabled
by modern technological solutions are included in national/international/
supranational regulation. This is especially important from the perspective of
offering of local and national news services, where these questions come into
light. The development of new media, the emergence of open journalism as
well as the plethora of media services offered throughout Europe are contextual
factors which provide fresh angles for the debate on hate speech.

When debating on these issues, a crucial issue to underline is that insurance of
full enjoyment of the right to freedom of expression should be a paradigm which
is vital in any democratic society or ones that wish to become democratic. It
27 Fundamental Rights Report 2016 — FRA opinions http://fra.europa.eu/en/publication/2016/
fundamental-rights-report-2016-fra-opinions
28 IGLYO On Online Hate Speech http://www.iglyo.com/wp-content/uploads/2014/01/Online-
Hate-Speech-WEB.pdf
29 Hannah Arendt, Eichman in Jerusalem — Report on the Banality of Evil, Politicka kultura,
Zagreb 2002.
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is therefore imperative to ensure a firm legal basis for the right to freedom of
expression, on the one hand, but also ensure that hate speech and offensive
language do not become acceptable forms of expression. This requires an
interdisciplinary approach and the involvement of a wide platform of actors.
An honest and sustainable dedication to ensuring independence of the media
and independence of regulatory authorities, as vital prerequisites to democratic
functioning of any society, present a concrete and measurable contribution to
this endeavour.

“If we don't believe in free expression for people we despise, we
don't believe in it at all.”

Noam Chomsky

On the other hand, vast numbers of people tend to find hate speech where it
does not exist. Therefore, it is very important that decisions on labelling a certain
speech as such should be based on the premises related to the right to freedom
of expression, and deem hate speech as that which is absolutely against all ethical
and professional norms.

In that respect, national regulator authorities (NRA) in charge of regulation of
audiovisual media services and media services of radio, to a bigger or lesser
extent, face this important issue. Reports prepared under the auspices of the
European Platform of Regulatory Authorities (EPRA) suggest that most European
countries include elements related to hate speech in media related law and/or
criminal codes. While it is presented that constitutive elements of hate speech lie
in various national definitions, a legal basis provides information on the extent
of prohibition. Hence, legislative and sub-legislative frameworks refer to hatred/
discrimination based on race, gender, religion and nationality, but also ethnic
groups, colour of skin, language, morale, sexual orientation, etc.

A number of NRAs do not have the power to issue sanctions for breaches of these
rules, while the others are directly empowered with the range of sanctions at
their disposal, as this publication will later present. This can be seen from the part
of publication dealing with overview of national legislations and powers of NRAs.
In some instances, tendencies or even direct measures have been taken to reduce
powers of NRA’s. Usually, this comes in the form of a withdrawal of sanctions
that were previously provided for NRAs, and most prominently, this includes
withdrawal of financial sanctions and introduction of referral mechanisms,
including cases of hate speech.

It is important for regulators to be open-minded in their response if they want
to play a role in finding solutions. The need for stakeholders to recognize the
need for legislation that provides for a strong and vibrant NRA is extremely
important. Politically influenced and controlled NRA with no executive powers (or
limited ones) just serves the political elites’ benefits. The main characteristics of
a strong and vibrant NRA are different aspects of its full independence, ensuring
that they are legally distinct and functionally independent from the industry and
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government (e.g. they neither seek nor take instructions°. Further, NRAs need
to have sufficient powers and resources and must operate in a transparent and
accountable manner as set out in a law. Many guiding principles set out in detail
the necessary prerequisites for functioning NRAs®', but there are also some
not quite so tangible that this publication wishes to emphasize. They relate to
overall climate (both social and political) of the society in which an NRA operates,
which should have an established understanding and respect for independence
of a certain state body and regard it as a needed and reasonable part of the
institutional framework. Personal stamina of people appointed and employed in
an NRA also plays a part, especially in cases of hate speech. Numerous elements
can try to form the ultimate decisions-making process in NRAs related to such
cases, but full personal and professional commitment and determination to abide
by rules must always be the first and the only avenue.

As is seen from this publication, hate speech, both online and offline is becoming
more frequent in our societies. Further chapters offer full insight into these cases,
and provide an avenue of possible remedies to this situation.

30 These principles are recognised by the new draft of the Directive 2010/13/EU of the European
Parliament and of the Council of 10 March 2010 on the coordination of certain provisions
laid down by law, regulation or administrative action in Member States concerning the
provision of audiovisual media services (Audiovisual Media Services Directive, codified
version).

31 For example, INDIREG FINAL REPORT: Indicators for independence and efficient functioning
of audiovisual media services regulatory bodies for the purpose of enforcing the rules in
the AVMS Directive”, http://ec.europa.eu/archives/information_society/avpolicy/docs/
library/studies/regulators/final_report.pdf, accessed on February 24, 2017.
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3. Cases of hate speech and
offensive language in the region

ereinafter is the list and short description of case related to hate speech
and offensive language regional NRAs dealt with within the scope of their
work and mandate.

Albania

TV Klan, 2015, Hate speech

Audiovisual Media Authority (AMA) monitored this station and in particular the
program “Free Zone”. In the last part of the show, during a discussion with a guest
singer, the host of the show directly used phrases and expressions, such as: “Why,
they don't say that one can't trust the Cams3?2 for no reason” And then adds: “(Cams)
... are good people, so good that killing them is not enough! | am joking, of course, it
was a joke, I'm a Cam myself!”.

In the course of the conversation, the host of the show argues with the guest singer
saying: “You're wrong, people from Saranda®® are not like that, they are... ok, they are
very evil, killing them is not enough either, but they don’t say anything about the Cams.”

Monitoring showed that the show violated principles of law, stipulating that
audiovisual service operators, during the course of their activity, shall not
allow broadcasts that promote intolerance among citizens, which promote or
justify violence. Based on the above statements of the host of this program, it
was concluded that this was violation of the requirements, according to which,
stations should not broadcast shows with content that promotes hate based on
race, gender, religion, ethnicity, nationality, and any other kind of discrimination,
they shall not violate the dignity and fundamental human rights and they shall
not broadcast shows that might encourage criminal acts.

AMA action

AMA has decided to treat this case as a hate speech because it was harmful for
the public to hear this kind of discrimination. So it decided to impose a financial
sanction in the amount of cca 3,000 EUR.

32 Chams are a sub-group of Albanians who originally resided in the western part of the
region in northwestern Greece.
33 Aplacein Albania close to Greek border.
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Bosnia and Herzegovina

Outline of hate speech cases in Bosnia and Herzegovina processed by the
Communications Regulatory Agency (1998-2016)

TV EROTEL, 1999, Hate speech

Communications Regulatory Agency BH (CRA) was advised by OSCE Croatia that
TV Erotel re-broadcast the HRT>* program “Ecology and Ethics—Cuttlefish” on 16
December 1998 at 20:50, TV Erotel, as a BiH broadcaster was responsible for the
content of this program.

Examples of the comments made in the program included:

- “.the main individual is certainly George Soros, crazy broker and
malicious speculator. He stole billions, gives millions, and makes sure to
pick up the interest rate in terms of black ink”;

- “.the disgusting Serbian - Jewish lobby which always reemerges so
that Croatia can be battered down. These are prudent masons. Many of
whom are sexually peculiar” and

- “Therefore the cuttlefish looks for and flawlessly finds its collaborators
within the editorial staffs. They are physically ugly, some deformed,
psychologically feeble, lovers of themselves, stupid. In private eye, they
are generally queer. Guys like guys, girls like to be with girls”.

CRA action

The program in question was determined to contain anti-Semitic, anti-Serbian
and homophobic comments framed in the ecological metaphor based on the
cuttlefish, to illustrate how Serbs, Jewish people and homosexuals have harmful
influence on Croatian economy and society. This is considered as language which
may cause offense and it represents violation of hate speech provisions, based on
which the station was issued a financial penalty in the amount of 1000 EUR.

RTV SREBRENICA, 1999, Hate speech

CRA received UNMBIH report which alleged that on 8 February 1999 at 19:45, TV
Srebrenica news program included a statement from the local Serb Radical Party
Municipal Board that reads:

“This is to inform the citizens of Srebrenica that on Saturday 6 February, a
group of Serbs, so called “Poturica3®”, have organized a visit to Tuzla and

offered their hands to make peace with our enemies. This group was invited

34 Hrvatska radio televizija - javni RTV servis u Hrvatskoj.
35 UN Mission to Bosnia and Herzegovina.
36 A pejorative word, describing Serbs who had converted to Islam in the Ottoman Empire.
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by Hakija Meholjic, the biggest butcher of the Serb people. On behalf of
the Serb people of Srebrenica, we want to say that this kind of visit is not
allowed and is forbidden”.

CRA action

In this case CRA determined violation of article which forbids use of language
which could incite to violence, disorder or hatred, based on which the station was
issued a financial penalty in the amount of 450 EUR.

Radio Postaja Drvar, 1999, Hate speech

On 21 June 1999, CRA received an information about possible inflammatory
comments made during a radio show of Radio postaja Drvar on 16 June 1999.
Allegedly, callers were threatening to “complete what they initiated on 24 April
1998". It referred to a violent incident in Drvar that occurred in April 1998 when
a mob attacked Serb properties and International Organization offices. Mayor
of Drvar (of Serb nationality) was seriously injured, and great number of Serb
properties was damaged.

The following content was broadcast:

Listener: ,| would like to give a message to Serbs if they are listening. Last
year in April they had the first part of the game and they will have the
second and the second always leads to victory...l would like to say that Serbs
wanted to see our reaction to this. But they know that we can revenge our
police officers in many ways...

Listener: “I am supporting the previous caller in what he said. They had the
first part last year and they will have the second very soon.”

Anchorman did not react to these statements.

CRA action

It was concluded that the comments made by the listeners threatened listeners of
Serb nationality. There appeared to have been no effort on the part of anchorman
of the program to moderate or challenge the views of these listeners. Due to the
broadcast and failure of the station to present editorial responsibility for the
comments made, it was determined that the station breached provisions related
to hate speech based on which the station was issued a financial penalty in the
amount of 450 EUR.

RTV SV. Georgije, 2001, Hate speech

RTV Sveti Georgije broadcast a program on 8 May 2001, between 20:45 and 22:02
hours that was produced in a form of an interview referring to coverage of event
occurred in Banja Luka during the cornerstone ceremony for Ferhadija mosque
in Banja Luka, when serious incidents took place causing injuring of people and
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material damages. The program was rebroadcast the following day. Namely, an
interview was made with Aleksandar Sopot, painter who commented on the
events occurred following the cornerstone ceremony.

The interview included the following:

Viewer: “And this relies on the past that was bloody anyway and it is
known what have they done and they were (here is an unclear part) they
are making traps to the Serb people non-stop, they would not be here if
there is no problem, if there was no problem they would leave. However,
they find an interest to be here to provoke, to make Serb people headless
and to provoke. Simply, they are not peaceful and tolerant people to live
with, but to wage war, however, | think that everything here is being done
forcefully. | know two brothers who cannot live together and not to mention
three peoples that were waging war in the last century three times stained
with blood.”

Viewer: “Why do Bosniaks, who consider us as vandals and destroyers, why
do they push so much to build this Mosque in the center of Banja Luka, isn't
Kozarac, Kotor Varos and soon maybe even Celinac enough to them. What
is their point? Didn’t they remember on this great Serb celebration the year
‘92 when it was destroyed, when will they learn. | think that our youth that
did it, that is the support for their future and it is better. | consider that they
should not be let even near. That would be it, thank you.”

Anchor: “But here we can hear words like Balija (pejorative for Muslim) and
Turk. What does it mean? How could it in this environment like this.....”

Guest in studio:” It is simple, with Serb people this word Turk means
someone who is, who does crimes, who...

Anchor: “Who we do not like.”

Guest in studio: “Mister, | will tell you, this Mr. Klein and those who were
here yesterday, well, it makes me happy, were of those they brought with
themselves. You know that Muslim are taking their shoes of when they
enter the house. You can imagine now, after the 5 hours they spent in the
bus, when they came into this little house and took their shoes of. You can
imagine how Mr. Klein and others felt after 5 hours when 1000 of them came
into the house and took their shoes of. | thank those Muslims because they
came and took their shoes of.”

CRA action

CRA concluded that the program was broadcast without exertion of any editorial
control. It did not only denigrate the religious beliefs of others, but it also caused
a considerable risk of public harm. Due to determined breach, RTV Sveti Georgije
was issued a license suspension for the period od 90 days. This suspension
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followed previous similar determined violations by RTV Sv. Georgije. Bearing
the fact that the station had broadcast programs that were qualified as serious
examples of hate speech, adding that the station did not comply with decision
and sanctions issued by CRA, RTV Sv. Georgije license was afterwards revoked,
after which RTV Sv. Georgije initiated a process at Human Rights Chamber3’
against the state of BiH for alleged violation of Article 10. of European Convention
of human rights and fundamental freedoms. The Court decided that BiH, through
CRA'’s decision, did not breach Article 10 of the Convention.

Radio Naba, 2002, Hate speech

On 18 January 2002, CRA received complaints from citizens concerning program
broadcast by Radio Naba in the evening of 17 January 2002, which was re-
broadcast the following morning of 18 January 2002. This program was a live
coverage of the events taking place in Sarajevo, in the night of 17 January 2002,
regarding “The Algerian Group3?”.

This program included live calls for gathering in front of the Sarajevo Central Jail,
such as:

Anchor: “So, you make the call through air one more time to brothers and
sisters, whoever can, right?”

Spouse of one of the prisoners: “So, dear brothers and sisters, whoever can,
at least these from Sarajevo, who are closer. | do not guarantee that you will
not come for nothing, but if you can, you have a reward for that, come here,
be here with us.”

Anchor: “All right, one more information, which jail is it?”

Spouse of one of the prisoners: “Central jail, on the other side of the Court”.
Anchor: “Central Court, on the other side of the Court......"

Listener: “Since we are down in Nedjarici®® area, if they manage to break
these tampons, for us to organize over here and to gather by UN, and since
they are passing here on the way to the airport, to try to make a barricade,
for them not to be able to break.”

Anchor: “What do you recommend then?”

Listener: “I recommend, that is, we will be in touch with some brothers who

are in front of the jail.”

37 Court that was founded on principles of Europan Court for Human Rights only for BiH.

38 The events related to extradition of six persons from Algeria to Guatanamo, Cuba. During
this process, a group of citizens gathered and demonstrated in front of Sarajevo Central Jail
building in the evening of 17 January 2002.

39 Southern part of Sarajevo.
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Anchor: “All right.”

Listener: “l suggest to all of those who listen to Naba, and are here in
Nedjarici area, | will call again when they contact us again from up there, if
they break that cordon and tampon, for them to come out when I call them
through this same radio. Can it go like that?”

Anchor: “All right, it will not be a problem. In principle, it is important to
satisfy the justice and the core of our country, and that is, if they are innocent
and free, to be innocent and free.”

Listener II: “ want to Selam you all and these in Sarajevo these brothers, to
Selam them and give them support. Inshallah, we have planned to, after
Sabah-namaz*° to go up there.”

Anchor: “Where are you calling from?”

Listener II: “From Visoko.”

Anchor: “So, after Sabah-namaz, start for Sarajevo, is it?”
Listener Il: “And Selam to Osama bin Laden.”

Anchor: “He probably cannot hear this Selam. Here, it was another Selam to
Osama bin Laden. He does not hear that Selam, that is for sure......”

Field Reporter (not known whether he was an employee of Radio Naba): “I
am calling all those from Sarajevo, Visoko, whole Bosnia, come here asap.
The more there are of us, better will we able to defend ourselves.”

Also, the program included the jingle which stated:

“Step by step, slowly but surely, we go forward. Battle by battle, we are
slowly but surely fighting for our faith, our Islam. Our Constitution is Kur'an,
our anthem is Ezan*', and our hearts are Islamic countries. Step by step we
continue. Do you wish to be with us, dare you to be with us, do you want to
be with us? Radio Naba.”

The comments from anchor, listeners and reporters from the field included
statements, such as:

Reporters: “It is better to get beaten here, rather than lay in bed while the
brother goes to death.....That is why they have surrounded us, so we cannot
go up there for help.....Be awarded by Allah, after all, this is one of the thing
because of which Muslims needs media, so they do not get murdered in
silence as they were murdered during the war and before the war while

40 Early morning prayer.
41 Call for pray from Minarets.

Page 26 » » Media regulatory authorities and hate speech



they were Young Muslims. Therefore, Muslims are not to allow ever again
to be murdered in silence....... The situation is out of control here, while our
ministers who are paid 10 000 each, receiving salaries regularly, brothers are
beating us on the snow, this is real......."

Anchor: “Well, that is for you not to be able to react at all. If you hear tekbir*?
up there, beware that it is on the way, in five minutes they will attack.... Here,
this sister wonders if it is true. The sun will rise, if God allows, morning will
come soon, Muslim blood will see the morning light. In the morning, whoever
goes out on streets, Muslim blood will see the dawn....... Unfortunately,
this happened to us, unfortunately, we did not make coverage from some
other country, some God forbidden place, but from our Sarajevo, which was
surrounded. Those Markale®, if you remember those pictures and those
streets and Vase Miskina**, and who knows what else, that is our Sarajevo
tonight. Now we move on.”

Listeners views included:

CRA
Appe

Listener: “This is really an event, | think it can not be stopped on this, we
should massively gather there, this morning, and to request resignations
from Lagumdzija, and Minister of Internal affairs, and not to disperse until
they resign.”

Listener II: “I think they dragged down “Chetniks” from Pale, let God them
turn into stones! If | only had “zolja*” to throw it among them, even if our
brothers go with them, at least they would be sehids?....... This is big, | don't
know, | can't find the words, one should take all of them down, hang them.
Half of Sarajevo should be hanged, this is disgraceful. Those who listen to
this, those “old farts” do not listen, they sleep, they have their houses full of
money envelopes, they don't care for the sufferings off the poor. They don't
care, half of Sarajevo should be hanged. Nobody even tried to get out, those
bastards, may God stone them all.”

action

als for gatherings could have seriously jeopardized the public safety

and security of citizens, members of the law enforcement agencies and the
international community. Radio Naba’s continued support in terms of soliciting
and using the station as a logistical center for gatherings represented a threat

to pu

blic harm and rioting, since there was no guarantee that the protest would

be peaceful. Similarly, re-broadcast of this program the following morning also

42
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Allahu ekber (Allah is the greatest), the beginning of all prayers.

Sarajevo market-place where two big massacres of civilians happened during the war (first
in February 1994, and second in August 1995)

Former name of Ferhadija Street, where the first big massacre of civilians occurred in
Sarajevo during the war, in 1992.

Anti-tank weapon.

Muslim fighter who has sacrificed his life in the name of God.
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risked a deterioration of public order. The responsible personnel of Radio Naba
has not given any consideration as to moderate and balance the views and
emotional statements which could lead to incitement of violence, encourage
intolerance and hatred and possible cost lives. Contrary to this, anchors and
reporters actively participated in inciting such speech in program. Radio Naba
has systematically promoted partial opinions, supporting one side, and it
dedicated extremely disproportional amount of time to broadcast the program
in question. In addition, responsible staff of the station had not only supported
one opinion regarding the topic, but it continually portrayed “soft” approach in
asking questions, presenting the facts and broadcasting statements that entirely
upheld views of protesters and listeners. CRA contacted relevant bodies in order
to inquire whether this program violated laws related to ensuring national and
public safety, and received a negative response. Consequently, CRA processed the
case in terms of possible applicable rules and regulation, and determined Radio
Naba in breach of provisions related to hate speech, decency and civility, fair and
balanced reporting, based on which the station was issued a financial penalty in
the amount of 500 EUR.

RTV Alfa, 2004, Hate speech

RTV Alfa broadcast program called “Sacrifice”. The program was produced by
Iranian TV Sahar and the topic of the program in question was dedicated to
conflict between Palestine and Israel. The program included video spot in the
duration of 5 minutes and 20 seconds (short description of the spot):

Young man is decorating the car for his wedding and is preparing to leave.
At the same time, there are scenes of consequences of conflicts between
Palestinians and Israelis. The young man is being sent off by his mother and
probably a girlfriend. He starts the car and after a short drive he stops and
opens the trunk with an explosive device within. He releases the device
and puts a piece of cloth around his head with the sign «Kuds* is ours»,
after which he continues his drive towards Israeli military checkpoint. They
open fire on him and the car, but he continues to drive to them and Israeli
flag with clear intention to kill and sacrifice himself. Next scene shows
mother crying, then the big explosion and Israeli flag is burning. In the
background of the spot, a song in Arabian was heard and translation of the
song is sub-titled.

Each scene from previously described spot was followed with the text and one of
the lines states:

“Hurry brother, it is time of my Sehadet*?, it is time of my sacrifice, it is time
to save the homeland. The weapon is mine; my stone is breaking the glass
of the night. My scream, as an axe is cutting roots of the night. Tekbir, o
Muslims. We need to sink the boat of the night as a storm. Let’s break the
night. Hurry brother.”

47  Jeruzalem.
48 A prayer.
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After the broadcast of this spot, anchor addresses to viewers with following
words:

“Dear viewers, we have watched fourth and final edition of program
«Sacrifice». With due respect and gratitude to all fighters for a right cause
who fight throughout the world, who fight to secure reforms in their
societies and changes in the world scene, we thank you for being with us
through all four editions of program «Sacrifice».”

CRA action

Concerning this case, the station alleged that it had broadcast the news and that it
aimed to present information from other source for its audience. CRA deemed that
presenting news either from domestic or international political scene in fair and
balanced manner is an editorial task. However, the video spot is not news nor does it
represent another source but it is a symbolic description of unfortunate happenings
in Palestine and Israel, which indirectly sends a clear message of incitement. The
broadcast in question may arouse emotions in many people simultaneously and the
stations has a responsibility to ensure that all programs are presented factually and
in a way which minimizes the possibility of encouraging violence or of reinforcing
attitudes of national hatred. It was determined that the station failed to show
responsibility for the broadcast content, and it additionally breached relevant hate
speech provisions in comments made by the presenter, based on which the station
was issued a financial penalty in the amount of 3 000 EUR.

RADIO NABA, 2005, Hate speech

CRA has received an information that Radio Naba had broadcast program named
Innehul Hak on 30 January 2005 from 20.30 to 23.30 hours. As the analyses
showed, the guest of the program was lecturer — professor Samir Avdi¢, talking on
the topic “Behavior of unbelievers”.

First part of the program mainly consisted of Avdic¢'s lecture concerning
behavior of Muslims towards religious holidays of other religions. Second part
was interactive, including responding to listeners’ questions. In some segments
of the lecture, members of other religions were mentioned in the following
context:

...... My dear brothers, take one rule, Jewish hand are behind every evil in the
world. There isn’t any problem, especially when it comes to morals, that is
not made by Jews’ hands. Even Christians were not that immoral, and you
can see that clearly. Christians were not that immoral, nor have they gone
into debauchery, corruption, delusion, prostitution, homosexualism and
drugs, so much, until Jews started making policy for them, until the Jews
came and taught them how to do it. It is because Jewish inverted based
on their knowledge. They know the truth, they knew the truth, they know
that Prophet Mohammed was a messenger of God, but they did not want
to accept that and they moved away by clear instruction. Unlike Christians
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who also made mistake, but they left because they were ignorant. Because
of this, Christians will much easily accept the truth than Jewish. Even though
there is no difference when it comes to unbelievers, kafirs......This is, why we
Muslims, especially Muslims living on this region, must understand Allah’s
laws, especially regarding these issues, so we can avoid to be in company
with some, to eat, drink, broach this or that animal, and expect to live to the
year, that happened twelve years ago when some Muslims were put to the
skewer themselves. ......"

CRA action

In this case, CRA assessed that interpretation of religious book used in this program,
portrays inherent negation of spiritual significance of others, predominantly
Jewish people. Open and public discrediting of certain national values in such a
manner, can exert presence of religious antagonism in this region. CRA determined
that Radio Naba, as a station which mostly broadcasts religious programs, its
expediency considered from the aspect of ethnic and national tolerance, made
severe omission to evaluate content of the program, language used to incite
national and religious hatred. The station was found in breach of hate speech
provisions and issued a financial penalty in the amount of 10,000 EUR.

TV OBN, 2008, Hate speech

On 30 August 2008, TV OBN broadcast a talk show “Mimohod” which was
dedicated to Queer Festival in Sarajevo and reactions following this event that
resulted in incidents and in attacking participants of the Festival shortly after
the broadcast of the program. On 18 September 2008, the station also broadcast
talk show Telering, hosting Dragan Covi¢, president of the party HDZ BiH - topic
of the program was “Should the Croats be a national minority?”. Realization of
both programs as to concept, topics, ands conversations with guests was not
disputable. What was determined as breach is the content of SMS messages aired
on the ticker during the shows.

Content of some SMS messages broadcast in talk show ,Mimohod” include:

Beware, you have been damned in all religious books, it's a disease, especially
what you've been doing during Ramadan, it is perversion. Be afraid....

It will be worse that in Belgrade. Maniacs* are ready!

You peders®?, if you decide to attend the parade, you only risk to be beaten
up, lesbians too.

It's a disease, they need to be cured. This is a religious state, and this what
you are doing, will never pass. There will be problem, Belgrade was a
warning.

49 Title of a fan group of one Sarajevo soccer club.
50 Pejorative term for homosexuals, a French language term used in BiH as well.
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Aaa, | have not kicked for a while, | look forward to your parade.
Maniacs can’t wait for the parade! We are waiting for you! You're what we need!

Send a message where we will gather against evil, where we will be waiting,
ready.

Fukare will come to help Maniacs, Hords and pitari to bear off fagots®'.
Just try to come, you will get beaten! Stones and sticks over your backs.

BE AFRAID. You only need to pass by the mosque and expect us to watch
peacefully. Well, it will not be like that, it will not be peaceful.

There are more believers that you and yours protectors and we are ready, ready.
Many of those like you, from Hare Krishna and Jahve witnesses ended up in
the emergency with knives in their stomachs, | will be humble, | wish you
the same

HZ and TM87 first team together against gay sick persons

Be sure that this manifestation will not take place, there will be problems,
and you scum should go away from here

How are you not ashamed of making Sarajevo dirty, not just Sarajevo but
whole BiH, on Ramadan. We will do anything to stop that Red Army Mostar

Muslims, Christians, Catholics, Jews it is time to unite and banish these
imbeciles

| am waiting for this parade in the first lines, to shoot at you. Many will be hurt.

Horde zla will judge you. We are looking forward to this day more than Bairam!
Mimo>?, beware that your son does not bring the son-in-law to the house!

Here is our chance to unite and kick down all these sick people (homosexuals).
Death to gays.

There will be problems, there will be beating, death to perverts, freedom to
the people.

Sarajevo people banish the cattle!!! Regards from Banja Luka.

the whole BiH is sick of you, no parent wants his child to be like you. Stop
this shame.

51  All reference to names of soccer clubs fan in BiH.
52 Employee of the station.
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Content of some SMS messages broadcast in talk show Telering:

Bosniaks are a cock and bull story of Alija Izetbegovi¢, you stupid, you are all
poturica — made of Croats and Serbs.

Croats and Serbs should make amends for all times, we are all Christians,
and those......

Muslims, do not make mistake as Milosevi¢ in Yugoslavia, with bloody
decomposition!

Dame of Sinj, should you be able, take Komsi¢, and return Franjo. Regards to
Croats and Serbs.

Serbs are a minority, not Croats. Regards from Tomislavgrad.

BiH has always been Serbian and Croatian, and you Muslims came from
somewhere, go to Turkey and flaunt there.

Serbs and Croats should be smart; they should make an agreement on join
goals and leave Muslims “cup-size state”.

Bosniaks do not exist, their origin is of Serbs and Croatians, and they would
have given everything to have a Croatian passport. Unite all Christians.

If anyone is a poturak, that your Catholics are of Tudman. If you want your
entity, then you want a war, and Bosnia will live forever, because Bosniaks
are watching over her, not the HVO

Only Serbs can save Croats in BiH from filthy Muslim politics.

If you Serbs and Croats continue to behave as such, you will disappear from
Bosnia one day, and Belgrade will be a pashaluc, Croats will be Gypsies in
Belgrade. Selam to Bosnians.

Croats were and will be a nation. Honest and diligent people. Serbs
unfortunately a crack. Bosniak.

CRA action

The station tried to justify its omission explaining that it did not expect such
messages to come from the audience, which shows that the station did not
accept responsibility for the program, portraying high level of non-compliance
with relevant provisions. CRA considers that one of the main functions of the
media is to inform the public, which is especially true for a TV station, due to the
weight of the message that is visualized and due to the impact of this media.
In this case, this argument is even more significant bearing the fact that TV
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OBN with its signal covers most part of BiH population which is also received
in many countries in the region. The station should have been aware that
allowing public to take the responsibility and enabling inflammatory contents
and massages of hatred, inciting to violence and discrimination without any
control, will open the path to freedoms of expression abuse and potentially
contribute to creation of hostile atmosphere. Since SMS messages are widely
used communication mean in TV programs which allows active participation of
the audience, the station should have showed higher level of responsibility and
sensitivity towards specific mood of BiH public regarding topics covered by the
programs in questions. Broadcast of these programs led to the violation of hate
speech provision, based on which that station was issued a financial penalty in
the amount of 15 000 EUR.

TV Vikom, 2008, Hate speech

During the period of election campaign for local elections in September 2008,
TV Vikom had broadcast music spot ,Radovan, Serb son”, performed by Misko
Cvijeti¢ and orchestra named Vikomice. Performers in the spot were dressed in
white T-shirts with visibly placed emblem of the Serb Radical Party of Republika
Srpska, whose president and candidate on local election is also owner and
director of TV Vikom.

During the spot, the station inserted video part of director of TV Vikom in the
company of a person look alike Dragan Dabic, alias of Radovan Karadzi¢, who was
shortly before the broadcast of the program arrested in Serbia and extradited to
the Hague Tribunal. These video inserts were completed with audio recordings of
Kradzi¢'s war-time speeches.

The spot starts with the inserted scene of person who looks like Dragan Dabi¢,
alias of Radovan Karadzi¢, with the director of TV Vikom, who was also a candidate
at the local elections, overtoned with audio of Radovan Karadzi¢'s speech: “Ladies
and gentlemen, dear brothers and sisters...”

Lines of the song:

Radovan, Serb son,

Why did you get off the mountain?
Radovan, why did you leave Pale,
Romanija would never betray you.
Radovan bespeaks from the Hague,
Do not be afraid, my dear brothers.
Radovan bespeaks from the Hague,
| am with you, my dear brothers.

Another inserted scene of person who looks like Dragan Dabi¢ with the director
of TV Vikom and audio of Radovan Karadzi¢'s speech: “Esteemed guests, friends,
neighbours...”

Lines of the song:
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NATO division looked for you,

You walked at Terazije.

Raso walks wherever he wants,
From city to city, without panic.
Raso walks wherever he wants,
From city to city, without panic.
Radovan, Serb son,

You are the pride of your homeland.
Radovan, Serb son,

You are the pride of your homeland.

Another inserted scene of person who looks like Dragan Dabi¢ with the director
of TV Vikom and audio of original Radovan Karadzi¢'s speech: “May we continue
to gather in good circumstances, in good relations, to preserve our country, our
citizens, our cultures, our customs...”

Lines of the song:

Oh Serb, who many leaders have you betrayed,
Today you betrayed Raso, yesterday Karadorde.
You be damned by God and by blood
Whoever betrays and sells Karadzic¢

He be damned from the God and blood,
Whoever betrays and sells Karadzic¢

You were defending you Serbs,

From eradication

You were defending you Serbs,

From eradication.

Another inserted scene of person who looks like Dragan Dabi¢ with the director
of TV Vikom and audio of original Radovan Karadzi¢'s speech:: “May we not leave
to our heirs less than we were given by our ancestors...”

Lines of the song:

Radovan, Serb son,

You have loved you brothers across Drina.
Praise the God, you have mended

Serb unity and division

Praise the God, you have mended

Serb unity and division.

Radovan, put up the Calvary,

Serb patriots will be with you.

Radovan, put up the Calvary,

Serb patriots will be with you.

Another inserted scene of person who looks like Dragan Dabi¢ with the director
of TV Vikom and audio of original Radovan Karadzi¢'s speech: “We have done
many things to make the world recognize our right to have our own state. Now
we hear many saying a lot about the right to sovereignty and right to unite. We
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expect next year to be the year of definite success of Serbian national program,
liberation and unification of all Serb countries.”

Lines of the song:

Radovan, our hawk,

The world hates you, but admires you.
Raso, people celebrates you,

You are a true Serb hero.

Raso, people celebrates you,

You are a true Serb hero.

Raso has a pal, Seselj,

They'll be out in a year.

Radovan bespeaks from The Hague,
I'll be with you, my dear brothers.

CRA action

In this case, CRA assessed that a song broadcast within TV Vikom program,
especially in combination with inserted audio recording of Radovan Karadzi¢'s
speech, consdiered to be threatening and carrying immediate risk of inciting
ethnic hatred in BiH. The content of music spot with clear political messages
represents potential incitement of ethnic hatred, especially having in mind
recent war in BiH, and the fact that many war consequences were present even
at that moment in the context of national emotions intensified with the arrest
of Radovan Karadzi¢. The fact that the content was braodcast during election
period and obvioulsy directed to motivate deepening of national divisions should
be additionaly taken into consideration. Acters of the sport “Radovan, Serb son”,
wore white T-shirts with the emblem of the political party that TV Vikom director
represents on the elections, while the program was broadcast during election
campaign when special rules regarding political presentation applied. Frequent
representation of political party’s symbols during election campaign, apart from
usual segment of political advertising, is considered as direct communication with
citizens and political promotion of the party, especially bearing that each inserted
scene contains video with Mr. Vinko Peri¢, director of TV Vikom, president and
candidate of this political party for Gradiska municipality. The stations breached
provisions regarding hate speech and relevant election rules, based on which
it was issued a financial penalty in the amount of 10 000 EUR. By the decision
of relevant body, the director of TV Vikom, as a candidate at the elections, was
removed from the list and issued financial penalty.

Radio Siroki Brijeg, 2009, hate speech

Within the CRA monitoring of certain number of stations regarding reporting
on fan riots between fan clubs of Sarajevo and Siroki Brijeg soccer teams on 4
October 2009, which occurred prior to the football game scheduled for 15:30,
which ultimately resulted in a death of a young fan of Sarajevo club, CRA
requested program recordings from Radio postaja Siroki Brijeg broadcast on 4,
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5 and 6 October. Analysis of the program showed that on 4 October 2009, as of
15:37 Radio Siroki Brijeg started with reporting related to fan riots. Field reporter
made live-streamed reports until 18:00 on what was happening at the streets of
Siroki Brijeg.

Some of live-streamed journalistic statements included:

Dear listeners, fans of sports, | wish you a good day from Pecara, the place
where football match between Siroki Brijeg and Sarajevo was supposed to
start at these moments. However, this derby will not be remembered by
good, no matter how it ends considering what was happening here thirteen
minutes ago and still on. Those are fan riots of two opposing fan clubs that
were initiated by Sarajevo fan club ,Horde zla“. Two hundred of them, as
soon as they got to Pecara, were running riots and demolishing what was
on their way. Police tried to oppose them, however insufficient number of
policemen and special forces were not able to intervene in time and stop
what has been happening, and still is going on, because great number of
them was concentrated to another derby football game that is taking place
in Mostar. A few could imagine that this will happen in Siroki Brijeg, but
rambunctious gang of Sarajevo fans, more than 200 of them, demolished
everything on their way to Pecara. | am trying to get information on whether
the match will take place at all, it is under a big question.

Dear listeners, once again Mario Marusi¢ reporting live from Pecara.
Injured heads, broken windows, demolished cars, injured policemen. At
this moment, it is not certain that the match will take place. Tear gas, water
cannons, around 150 fans of Sarajevo made such a mess on Pecara... Few
policemen were not able to calm Sarajevo fans down. They came twenty
minutes ago with obvious subversive intentions, bottles were flying...
Captain of Sarajevo team Alaim was trying to get into the fans to calm
the situation, if they could be called fans at all, but there is a complete
chaos among them..... Is it possible to calm down Sarajevo fans at all?...
I think that it will be difficult to stop this destruction without reinforced
policemen, this destruction, this warlike behavior which has nothing
to do with a football game... Bottles, firecrackers are flying around, tear
gas, chairs, anything that could be used to demolish property and attack
domestic fans and citizens....

Dramatic situation at Pecara continues, they are now moving to the center of
the city.... Sarajevo fans are moving towards the center, breakage, rubbles... |
am afraid that Horde zla (Hordes of evil), | think it is the right name for them,
will continue devastation of some buildings at the town center, they are still
kicking things and throwing stones. New clashes, | think things will not end
up well at Pecara today, new clashes and, if | may say so, continuance of
warlike situation here at the streets of Siroki Brijeg...

Shotguns resound in front of the stadium, they are trying to rout out
these robbers, | think | can call them like that because of their behavior.
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War on the streets of Siroki Brijeg is still on... War on the streets of Siroki
Brijeg initiated by Sarajevo fans, 150 of them, is still on.... In addition to
the information from Pecara, there is another trouble, the main pipeline
was damaged, there is no water in the larger part of Siroki Brijeg and it
is uncertain until this situation will last...But, what we saw here today was
incredible, such wantonness, destructive march, that desire to destroy what
was not theirs... | said, more than 150 guesting fans in their destructive riot
here on Pecara. Domestic fans responded.... Now, situation seems calm...
Riots and problems in Mostar. Rumors are that there are those seriously
injured, even dead. Luckily, this is not the case here at Pecara, | was here all
the time. There is a lot of material damage, demolished cars, one police car
was on fire, few cars that were parked was crashed, a lot of injured heads,
but it is calm now and without most sever outcome... Unfortunately, the
worse happened. Per information | received from Emergency, | think it is
true, one Sarajevo fan is dead, the most difficult case took place on BiH
football terrains. Apparently, it was a gunshot wound. One person from
Sarajevo died during reanimation. So, one person from Sarajevo died in
riots in Pecara caused by around 200 of them, let’s call them, Sarajevo
fans. But this is a true tragedy.... Hordes of evil have directed an unseen
incident here today, something that we had never seen before, these
scenes, | said there were fan riots before, but what Sarajevo fans initiated
here today, and after the clash with the police forces and domestic fans,
exceeds any proportions, something unremembered of in Siroki Brijeg... So,
bloody Sunday in Siroki Brijeg, devastating riots of Hordes of evil, unseen
serious incidents with severe, tragic consequences.... Sarajevo fans were
accompanied by the police on their way out of Siroki Brijeg, couple of
personal vehicles and buses, of course followed by throwing objects, bottles
and stones towards them, but they were forced out and | believe the peace
has came... We are on Pecara again. Police is inspecting the place where
unseen riots in Siroki Brijeg took place, riots caused by fans of Sarajevo, per
estimations 150-200 of them who came with buses and immediately after
they came to Siroki Brijeg they started with demolishing incident, clashed
with police forces and domestic fans. Blood, breackage, rubbles, shotguns,
broken windows and cars, tear gas and water cannons, real war was taking
place on the streets of Siroki Brijeg for an hour, destruction, wantonness
hard to describe. | already reported, one person from Sarajevo was mortally
hurt in these riots, and dozens was hurt on both sides...

CRA action

While considering this case, CRA focused exclusively on reporter’s live reporting
from the streets of Siroki Brijeg. Selection of other official information regarding
fan riots in Siroki Brijeg was not disputable thus not analyzed. Reason for this
focus was the fact that responsibility of journalists and reporters who deliver live
news and reports, especially when it comes to reporting on events which might
involve any kind of violence or disarrays, is indisputable and of essential value
having in mind the power of the media to arouse different emotions in many
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people simultaneously. In such situations, journalists, reporters and editors have
responsibility to ensure presentations of information and opinions in a manner
that will minimize possibility of encouraging, direct or indirect, explicit or implicit
incitement to violence. Journalists and reporters should control their emotions,
because it is necessary while reporting on events involving violence.

Some of the reporter’s live statements broadcast during ongoing fan riots
might had prompted some listeners to conclude that fans of Sarajevo football
club came to Siroki Brijeg intending to cause disorder and violence, despite the
police efforts to stop them. It is reasonable to expect that such statements might
arouse revolt and lead listeners to involve in the incident themselves, because
the reporter presented the whole incident as an attack directed by Sarajevo
fan club, focused not just on Siroki Brijeg fans but to the city of Siroki Brijeg in
general. In such a context, content of the program could be characterized as
inflammatory, namely as a content that could have aroused certain emotions
by listeners and which could have encouraged them to act indignantly causing
additional negative consequences. Negative consequences in situations as this
might gain on intensity unless media reporting is not realized in responsible
and sensitive manner, with appropriate reaction by journalist or reporter in a
way which will minimize emotional charge. This is especially important having in
mind that one person was killed in these tragic events. In this context, radio and
TV stations, particularly public media, have great responsibility to uphold high
standards in journalism and professionalism in broadcasting. It should also be
noted that no one in the studio made any effort that would have contributed to
calming tensions, to extend the appeal to listener and citizens to keep cold head
during tragic events. Based on the above mentioned it was concluded that the
station breached provision related to hate speech, based on which it was issued a
financial penalty in the amount of 500 EUR.
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Croatia

Overview of excerpts from the cases of hate speech in Croatia
that were processed by the Agency for Electronic Media (AEM)

Z1 televizija (Z1TV), 2016, Hate speech

On 19 January 2016, the media outlet Z1 Television Ltd broadcasted the show
Mark’s square (Markov trg). The host ended the show with the following words:

“We do not know whether the priests of the Serbian Orthodox Church ...
Namely, two priests of the Serbian Orthodox Church were declared saints in
2005, while their biographies contain a lot of cut-throat elements ... namely,
a lot of witnesses that these Chetnik ... that, one was called Maca®3, as a
diminutive of Macola*, and the other one was called ,priest Slaughterer®...
that they did, that they have bloodied their hands, yet they were declared
saints. We do not know whether the Serbian Orthodox Church will continue
with such action, so | wish to warn the people of Zagreb who walk around
Cvjetni trg™, especially mothers with children ... please, be careful when
you pass by the Cathedral of the Transfiguration of the Lord®®, to avoid that
someone with a knife runs out and engages in a bloody Chetnik feast”.

AEM Action

The concession for provision of media services television was temporarily seized
from this broadcaster, for a period of three days. Based on the presentation of
evidence and the facts established, the Electronic Media Council found that
the broadcaster has violated the Electronic Media Act referred to in Article 12,
Paragraph 2, by inciting and spreading hatred and discrimination based on
religion. Article 12 Paragraph 2 of the Law on electronic media.

The Council took as, a relevant definition of hate speech, the one according to
which hate speech is defined as an expression containing messages of hatred or
intolerance towards a racial, national, ethnic or religious group or its members.
The main threat of expressing opinions with elements of hate speech is that the
message, which is sent to the citizens through such an expression, aims to cause
certain negative consequences for a particular person or group of persons in
relation to his/ their personal characteristics or affiliation to a particular group.

53  Milorad Vukojici¢ (1917-1945) known as “priest Maca” was Montenegrin priest SPC (Serbian
Orthodox Church), the leader of the Chetnik troupe in the Second World War. He is
sanctified by Synod of Episcopes of the Serbian Orthodox Church in 2005. together with
Slobodan Siljak (1881-1943), which was also Montenegrin priest in the SPC.

54 A mallet.

55 Asquare in Zagreb.

56 Serbian Orthodox Cathedral in Zagreb.
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The consequence of this expression may be manifested through the creation of
despect against a single person or a group, creation of a negative stereotype
against a particular person or group, incitement of discrimination and hostility,
condemnation of an individual or group, inducing a feeling of uncertainty and fear
in a person or among members of a group, causing physical and psychological
pain to a particular person or member of a particular group, posing threats to a
particular person or group, inflicting and causing violence to a person or a group,
creating the feeling among major part of the citizens that such behavior towards
a person/group is socially desirable and justified, creating the feeling among a
wide range of citizens that such behavior will be tolerated, and will not be subject
to liability. In this legal context, the Council found that the closing statement
of the show Markov trg (Mark’s Square) on 19 January 2016, by the editor and
host of the show, Marko Juri¢, met the description of the prohibition in Article
12, Paragraph 2 of the Electronic Media Act, by inciting and spreading hatred
and discrimination on the basis of religion against the clergy and members of
the Serbian Orthodox church. The Council also decided to submit the case file to
the competent State Attorney’s Office for further action. Subsequently, Z1 filed a
lawsuit against decision of the Council and this case is currently pending in the
competent Administrative Court in Zagreb.

Glas Podravine Ltd./ Radio Glas Podravine, 2014,
Hate speech

During control over recordings in the show Coolturna ispovjedaonica (Cooltural
confessional), broadcasted on 10 April 2014, spreading and inciting hatred and
discrimination was observed. As part of the show, during the music break, a song
was aired that speaks about the war events during the nineties. In the song, the
Serbs are called “wicked and evil people,” “
bullets”, “bandits”.

" ou

rage dogs”, “angry brothers counting
In the east, all is rotten, people are rotten and evil, the Danube runs
peacefully in vain when mad dogs are on the other side.

The nineties have passed full of blood, war, evil, wounds hurt, bitter wounds
of Croatia.

Oh Croatia, my sorrow, where is the eastern brother now, there is no fraternal
harmony any more, it brought a crazy war.

Oh Croatia, my sorrow, Croats are healing your wounds, in the east all is
rotten, and the Danube runs peacefully in vain.

In the east, all is the same, angry brothers count their bullets, the Danube
runs peacefully in vain when bandits are